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as between the parties. But if under seal, the seal affords conclusive evidence of 
valuable consideration, and renders the contract valid as between the parties, 
though as to creditors it will still be treated as voluntary. Such is Gutty's state- 
ment, and such we think the court meant to affirm. 



King v. Norfolk & Western Railway Co.* 

Supreme Court of Appeals : At Staunton 

September 12, 1901. 

1 Pleading — Bill of particulars — When part of declaration — Demurrer. Ordina- 
rily a bill of particulars is no part of the declaration, and objections to it 
cannot be raised by demurrer to the declaration, but the rule is otherwise 
where the parties agree in writing that the case made by the declaration may 
be supplemented by the bill of particulars. 

2. Res Judicata — Case at bar. A suit to construe a deed and determine the re- 

spective rights of the grantor and grantee, without alleging any breach of 
alleged conditions in the deed, is not a bar to a suit alleging conditions sub- 
sequent and a breach thereof by the grantee, and asserting rights in conse- 
quence of such breach. 

3. Conditions Subsequent — Covenants — Rule of construction — Case at bar. Condi- 

tions subsequent are not favored in law, as they tend to destroy estates. When 
relied upon to work a forfeiture, they must be created by express terms, or 
clear implication, and are strictly construed. If it be doubtful whether a 
clause in a deed be a condition or a covenant, courts will incline to hold it a 
covenant, and leave the parties to their appropriate remedies for its breach. 
In the case at bar, the deed, being founded on a valuable consideration, will 
be construed most strongly against the grantor, and, looking to the whole 
case, and especially to the absence of any clause of re-entry in the deeds, and 
to the construction placed on them by the parties, the restrictive clause will 
be held to be a covenant. 

4. Deeds — Clause against alienation — Alienation for like purposes as original grant — 

Ses judicata. The alienation of one railroad company to another, for the 
purposes originally contemplated by the grantor, does not violate the spirit 
of a clause against alienation by the first grantee. King v. N. & W. Ry. Co. 
90 Va. 210. 

5. Construction of Wbitten Instbuments — Parties' construction. Where 

the language of an instrument is ambiguous, and the intention of the parties 
is the subject of inquiry, the construction placed upon such language by the 
parties themselves is entitled to great weight. 

6. Ejectment — Plaintiff's estate. An action of ejectment does not lie to recover 

the mere use of unemployed lands for an uncertain and indefinite period. 
Code, sees. 2730, 2748. 

* Reported by M. P. Burks, State Reporter. 
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Error to a judgment of the Corporation Court of the city of Bristol, 
rendered January 9, 1901, in an action of ejectment, wherein the 
plaintiff in error was the plaintiff, and the defendant in error was the 
defendant. Affii-med. 

The opinion states the case. 

Bullitt & Kelly, D. D. Hull, Jr., and Curtin & Haynes, for the 
plaintiff in error. 

Fulkerson, Page & Hurt and Joseph I. Doran, for the defendant 
in error. 

Harrison, J., delivered the opinion of the court. 

This action of ejectment was brought to recover the possession of 
certain real estate in the city of Bristol. The declaration is in the 
usual form and unexceptionable on demurrer. In response to the 
demand of the defendant, and in pursuance of the court's order re- 
quiring the same, the plaintiff filed a statement or bill of particulars 
setting forth fully the grounds of his claim. The demurrer was 
directed to the declaration and the bill of particulars as being insuffi- 
cient in law. This court has held that the bill of particulars required 
by section 3248 of the Code is no part of the declaration, and a de- 
murrer will not lie for defects in such bill. Campbell Co. v. Angus 
Co., 91 Va. 438. Under this ruling it would be necessary to reverse 
the judgment of the trial court sustaining the demurrer, but for the 
agreement in writing between counsel, filed with the record, that we 
may consider on demurrer the case made by the declaration as supple- 
mented by the bill of particulars. 

Considering the case thus made, we are of opinion that the defend- 
ant in error cannot rely upon the case of King v. N. & W. By. Co., 
90 Va. 210, as an adjudication of all the questions raised in this liti- 
gation. The scope of that decision was to construe the deeds of 1848 
and 1852, and the rights of the grantor and grantee thereunder irre- 
spective of any allegation of a breach by the grantee of the conditions 
of the deeds. See pages 215 and 217 of the court's opinion. 

The gravamen of the complaint in this case is the alleged breaches 
of conditions in the deeds which, it, is insisted, entitle the plaintiff in 
error to an absolute recovery of all the premises. 

It appears from the bill of particulars that about fifty years ago, by 
two separate deeds, James King, Sr., through whom the plaintiff in 
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error claims title, conveyed to the Virginia and Tennessee Railroad 
Company, the predecessor in title of the defendant in error, the lands 
now in controversy, for railroad purposes. The two deeds referred to 
are dated, respectively, June, 1848, and June, 1852, and the language 
material to the present consideration is as follows: 

First deed — " Provided, however, that the said company shall have 
no power to sell or convey said land to any other person, nor shall the 
said company have the right to use any portion of said land for any 
other purposes than those strictly connected with the business of the 
road. Nor shall said company have the right to erect any buildings 
on said land designed for residence for the agents or servants of the 
company or for any other person. ' ' 

Second deed — "Provided, however, that the said company shall 
have no power to sell and convey said land or any portion of it to any 
other person whatsoever, nor shall they have the right to use any por- 
tion of said land for any other purposes than those strictly connected 
with the business of the road." 

The contention of the plaintiff in error is that these provisions, taken 
together, constitute conditions subsequent, the non-fulfillment of which 
results in a forfeiture of the estate, giving the grantor the right to re- 
enter and possess himself of his former estate; and that this right has 
passed to the plaintiff in error as alienee of the original grantor. 

Conditions subsequent are not favored in law because they tend to 
destroy estates. When relied upon to work a forfeiture they must be 
created by express terms or clear implication, and are strictly con- 
strued. If it be doubtful whether a clause in a deed be a covenant or 
a condition, the courts will incline against the latter and adopt the 
more benignant construction upholding the instrument and leaving the 
parties to pursue their appropriate remedies for the breach of covenant. 
4 Kent's Com., pp. 129-30. 

We are of opinion that the language employed in the deeds under 
consideration is apt language to create a fee simple, and that the super- 
added words, under the authorities, amount to covenants rather than 
conditions. The deeds are not voluntary, as contended, but are based 
upon the benefits to accrue to the reserved property of the grantor by 
reason of the use of the granted premises as a railroad terminal; hence 
they must be interpreted as any other deeds based upon a valuable 
consideration. The language is to be taken most strongly against the 
grantor and most favorably to the grantee. 

The stipulation against alienation does not, as contended, constitute 
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the estate granted a fee qualified or base fee. Such an estate is one 
that may, by its limitation, continue forever, but has a qualification 
annexed in pursuance of which it may be determined at any moment. 
2 Min. Inst. 77. 

The law favors the free alienation and transfer of property, and it 
is not a strained construction to hold that an alienation by one railroad 
company to another, for the purposes originally contemplated by the 
grantor, would not violate the spirit of the instrument. The question 
that such an alienation does not work a forfeiture in this case has been 
adjudicated by the former decision of King v. JV. & W. Ry. Co., 90 
Va., for that suit was by the predecessor in title to the present plain- 
tiff and against an alienee of the original grantee. 

The intention of the parties to the instrument is of controlling effi- 
cacy. 4 Kent's Coin. 132. In ascertaining the intention of James 
King, Sr. , it is to be observed that neither deed contains a clause of 
re-entry. While the presence of a clause of re-entry is not essential 
to the creation of a condition subsequent, the absence of such a clause, 
in connection with other circumstances, tends to sustain the construc- 
tion that a covenant, rather than a condition, was intended. There 
being no clause of re-entry, we are left untrammelled to ascertain the 
intention of the parties in the light of all the circumstances surround- 
ing them at the date of the execution of the deeds, as disclosed by the 
deeds themselves and by the facts set forth in the bill of particulars. 

In the light of these sources of information, and of the authorities, 
we are of opinion that by the deeds in question James King, Sr., 
intended, without thought of a possible reverter to himself, to establish 
upon the land granted a railroad terminal; the prime object being to 
enhance the value of his remaining lands lying adjacent to those 
granted. That the parties did not propose by the language of the 
deeds to create technical conditions, a breach of which would work a 
forfeiture of the estate, but only intended to create such restrictions as 
were thought necessary to regulate and to secure their permanent occu- 
pancy strictly for railroad purposes. In this connection it may be 
remarked that the uses to which the property has been put, as set out 
in the bill of particulars, appear to be all connected with the business 
of the defendant company. 

The fact that in the original litigation the plaintiff did not rely upon 
the alleged grounds of forfeiture, then existing, which are now insisted 
upon, is significant, in that it shows the construction placed by the 
parties upon the deeds at that time, and such construction is entitled 
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to weight when the language employed is ambiguous and the intention 
of the parties is the subject of inquiry. The conclusion being that 
covenants, and not conditions, were contemplated, it follows that the 
demurrer was properly sustained, as ejectment does not lie for the 
breach of a covenant. 

Under paragraph seven of the bill of particulars it is claimed that 
portions of the land in question are not now, and never have been, 
used by the defendant railroad company, and that the plaintiff is enti- 
tled to their possession under the deeds, as construed by this court in 
its former decision, and has the right to recover such unused portions 
in this action. In the former case the deeds in question, which are 
made part of the bill of particulars, were construed and the rights of 
the parties thereunder clearly defined and settled, particularly with 
respect to the right of the grantor to the use of that portion of the 
land not used by the defendant company, the court holding that ' ' the 
deeds in question were valid conveyances, and should be construed 
together; that they invest the grantee with a fee simple title to the 
land of the grantor covered or embraced by them, or either of them, 
subject to certain restrictions and reservations. . . . That under 
the reservation in the deed of the grantor to use any portion of the 
land not required by the railroad company for its purposes, yielding 
possession thereof whenever required or needed for the purposes of 
said company, the grantor or those claiming under him have no right 
to make any permanent changes in the property, but merely to use it 
in the condition in which it is, to cultivate and take from it such pro- 
ducts as it may yield, and for that purpose he may enclose the part so 
cultivated, provided that the part so cultivated is not needed by the 
railroad company for any of its purposes; and, provided further, that 
no enclosure shall interfere with the rights of the railroad company in 
the use of the remainder of the land conveyed ; but the grantor has no 
right to place any of said land in such a condition that he cannot yield 
it up in the condition in which he received it, when it is needed for 
the purposes of the railroad company. ... It was the intention 
and legal operation of the deed to grant and to acquire, respectively, 
land to be subsequently used as the needs and enterprise of the grantee 
should develop. The grantor's use is, by the express terms of the 
deeds, subject at any and all times to the right of the grantee to take 
possession whenever the lands should be needed by the company." 
King v. N. & W. By. Co., 90 Va. 210. 

The claim made by the declaration is to the whole premises in fee 
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simple absolute; while the claim asserted under clause seven of the bill 
of particulars is to the use of that portion of the land not required by 
the defendant company for its purposes. Under the construction put 
upon the deeds by the former decision, the plaintiff in error could only 
assert a right to the mere use of the unemployed lands, and that for an 
uncertain and indeterminate period; only until the same might be 
required by the defendant for its purposes; an indefinite time which 
could not be stated in advance. 

Section 2730 of the Code provides that "the plaintiff shall state 
(i. e. , in his declaration) whether he claims in fee or for life, or the 
life of another, or for years, specifying such lives or the duration of 
such term, and when he claims an undivided share or interest he shall 
state the same. ' ' 

Section 2748, following the language of 2730, provides that "the 
verdict shall also specify the estate found in the plaintiff, whether it 
be in fee or for life, stating for whose life, or whether it be a term of 
years, and specifying the duration of such term. ' ' 

The plaintiff in error does not assert title to, and under the deeds as 
heretofore construed, cannot assert title to any such estate as is con- 
templated by these sections, and therefore cannot maintain ejectment 
to recover the right to the use of the land in question. 

Upon the whole case the judgment must be affirmed. Affirmed. 

NOTE. — Technical distinctions between conditions and covenants in convey- 
ances of real estate are often extremely nice. Such distinctions are generally of 
vital importance, since a mere breach of covenant produces no forfeiture, but en- 
titles the grantor to an action for damages only, while breach of condition gives 
a right of re-entry, with a forfeiture of the estate to the grantor. 

The ruling of the court in the principal case, that the provisos in the convey- 
ances in question were covenants rather than conditions, seems beyond criticism. 

There is but little authority cited in the opinion, but the books abound in cases 
involving the numerous hair-splitting distinctions between covenant* and condi- 
tions, and the effect of a breach of the one on the other. See Farnham v. Thomp- 
son, 34 Minn. 331, 57 Am. Rep. -59, and note 63-68; monographic note 44 Am. 
Dec. 743-759, collating the authorities on the subject of conditions subsequent ; 
and monographic note to Ladd v. City of Boston (Mass. ), 21 Am. St. Rep. 481, 
484-508, on the subject of restrictive covenants. See in this connection Tardy v. 
Creasy, 81 Va. 553 (of doubtful authority), and Board of Supervisors v. Bedford 
High School, 92 Va. 292. 

The covenant in the principal case not to alien the real estate conveyed would 
probably have been void, as an improper restraint upon alienation, had not the 
grantee been a corporation. See 2 Minor's Inst. (4th ed. ) 288-289. 

The conclusion reached by the court that the action of ejectment does not lie 
to recover an estate such as that claimed in the seventh clause of the bill of par- 



1901.] VIRGINIA-CAROLINA RY. CO. V. BOOKER. 409 

ticulars — the use of the property until the railroad company should need it for its 
purposes — seems rather too literal a construction of the statute cited to sustain it. 
It is scarcely probable that by providing that the plaintiff in ejectment shall state 
"whether he claims in fee or for life, or the life of another, or for years, specify- 
ing such lives or the duration of such term " (sec. 2730), the statute meant to deny 
the remedy of ejectment to a plaintiff whose estate was not a fee, or for life or for 
years. The more reasonable interpretation would seem to be (and the reason 
rather than the letter should govern) that the statute means, in substance, that 
the plaintiff shall describe the character of the estate which he claims — and the 
mention of the estate in fee, for life, etc., was intended rather as illustrating the 
nature of the description called for by the statute. This seems borne out by the 
succeeding section (2743), which provides that "the verdict shall also specify the 
estate found in the plaintiff, whether it be in fee, or for life, etc., and specifying the 
duration of such term." The substance of this is, that l he verdict shall specify the 
estate found in the plaintiff — and what follows appears to be illustrative rather than 
exhaustive or exclusive. Besides, it is by no means certain that the plaintiff did 
not in this case claim a base fee — and the statute is not confined to fees simple, 
but is applicable to fees of every kind, including, therefore, the base fee. The 
court, in this same opinion, defines a base fee as " one that may, by its limitation, 
continue forever, but has a qualification annexed in pursuance of which it may be 
determined at any moment." Here, the plaintiff claimed an estate in the prop- 
erty mentioned in the seventh clause to last until the railroad company needed the 
same for its purposes. This estate might last forever, as the company might never 
need it, but it might come to an end at any moment. 

If ejectment does not lie in such case, as held, the remedy of the plaintiff would 
be the unsatisfactory one of unlawful detainer — or, possibly, by reason of the in- 
adequacy of the legal remedy, a suit in equity. 



Virginia-Carolina Railway Co. vs. Booker and Others.* 

Supreme Court of Appeals : At Staunton. 

September 12, 1901. 

1. Condemnation Proceedings — Alienation of land — Compensation — When title 

passes to land condemned — Entry under Code, sec. 1081. Title to land con- 
demned in Virginia for public purposes remains in the owner until judgment 
of the court in the condemnation proceedings is rendered confirming the 
report of commissioners as to the damages assessed, and the payment of the 
money to the party entitled, or into court The entry of the party condemn- 
ing under the provisions of section 1081 of the Code does not give him title 
until there is a final judgment fixing the amount of the compensation, and 
the payment of the same to the parties entitled, or into court. 

2. Condemnation Proceedings — Alienation of land — Who entitled to compensa- 

tion. Until the person entitled to acquire the property of another for a 

* Reported by M. P. Burks, State Reporter. 



